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Petitioner Leslie Charles Beasley filed this habeas
corpus petition under 28 U S.C. § 2254, collaterally attacking
his sentence and asking the Court to vacate, set aside, or
correct his sentence. |In the evaluation of the instant petition,
the Court will enploy a two part analysis. First, the Court wll
consi der Respondents’ argunent that the petition is procedurally
barred fromthe Court’s review. Second, the Court will evaluate
the nerits of the petition. This nmenorandum addresses part one
only.

Respondents argue that the petition is procedurally
barred for two reasons: (1) failure to conply with the tinme bar
of the Antiterrorismand Effective Death Penalty Act ("AEDPA’) of
1996. 28 U.S.C. § 2244(d)(1); and (2) failure to exhaust clains
at the state level, as required by the AEDPA. For the reasons

that follow, both argunments will be rejected.



BACKGROUND

The procedural history of the instant habeas petition
is summarized as follows. On April 3, 1981, Petitioner was
convicted of first degree nurder and possession of an instrunent
of crime. During the penalty phase following the trial,
Petitioner was sentenced to death for first degree nurder and a
consecutive termof two and one-half to five years inprisonnment
for possession of an instrunent of crinme.? The Pennsyl vania
Suprene Court affirmed the judgnent of conviction on direct

appeal . [Hereinafter, the direct appeal proceedi ng, Commpbnwealth

v. Beasley, 475 A 2d 730 (Pa. 1984), is referred to as Beasl ey-
1].

Petitioner filed a tinely petition for coll ateral
relief under the Post-Conviction Hearing Act (PCHA), predecessor
of the Post-Conviction Relief Act (PCRA). The Pennsylvania Court
of Conmmon Pl eas denied relief; the Pennsylvania Superior Court

reversed and vacated the death sentence; and the Pennsyl vani a

. In the inposition of the death penalty, the jury found
two aggravating circunstances: (1) the nurder victimwas an on
duty police officer; and (2) Petitioner had a significant history
of violent felony convictions. The jury found no mtigating
ci rcunstances. Because the jury found at | east one aggravating
ci rcunstance and no mtigating circunstances, the jury was
required to inpose the death penalty in accordance with the
Pennsyl vani a capital sentencing statute. See 42 Pa. C. S. 8§
9711(c) (1) (iv).
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Suprene Court again reversed and reinstated the death sentence.?
[ Hereinafter, the PCHA state post-conviction proceeding,

Commonweal th v. Beasley, 541 A 2d 1148 (Pa. Super. C. 1988),

rev’'d, 568 A 2d 1235 (Pa. 1990), is referred to as Beasl ey-2].
Upon the conclusion of Beasley-2, Petitioner filed a
pro se petition for habeas corpus review in the Eastern District
of Pennsylvania. The Honorabl e Judge Cahn appoi nted counsel for
Petitioner and an anmended petition was filed. Thereafter,
counsel found that the petition contained unexhausted clains for
whi ch state renedies were available. The federal proceedi ngs
were placed in suspense to allow Petitioner to exhaust his state

court renedi es. Beasl ey v. Fulcomer, No. 90-4711, 1991 W. 64586

(E.D. Pa. Apr. 22, 1991).
Accordingly, Petitioner sought state post-conviction

relief under the PCRA, raising his unexhausted argunents. The

2 At this stage, the Pennsylvania Superior Court reversed
and vacated the death sentence because the prosecutor’s argunent
violated Caldwell v. Mssissippi, 472 U.S. 320 (1985). Caldwell
set forth a standard for determ ning when remarks about the
appel | ate process, nade during the penalty phase in a capital
case, constitute reversible error. |1d. at 328 (holding “it is
constitutionally inpermssible to rest a death sentence on a
determ nati on nade by a sentencer who has been led to believe
that the responsibility for determ ning the appropriateness of
the defendant’ s death rests el sewhere”). The Pennsyl vani a
Suprene Court held that the prosecutor’s argunent did not violate
Caldwel |, and reinstated the death sentence. Comonwealth v.
Beasl ey, 568 A 2d 1235 (Pa. 1990) (holding the prosecution’s
remarks “did not |lessen the jury’'s sense of responsibility as the
ultimate arbiter of the sentence to be inposed”).
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Pennsyl vania Court of Conmon Pl eas denied relief and the
Pennsyl vani a Suprene Court affirnmed the denial.® [Hereinafter,

the first PCRA state post-conviction proceeding, Cormmobnwealth v.

Beasl ey, 678 A.2d 773 (Pa. 1996), is referred to as Beasl ey-3].

Upon the concl usion of Beasley-3, Petitioner filed the
instant petition for habeas corpus reviewin this Court on
January 16, 1997. The Court appointed counsel and thereafter
counsel discovered that conpelling constitutional clains remained
whi ch had not been previously presented to the state courts. The
Court dism ssed the petition, w thout prejudice, to allow
Petitioner to exhaust his state court renedies. Beasl ey v.
Ful coner, No. 90-4711, 1997 U S. Dist. LEXIS 23601 (E.D. Pa.
Novenber 5, 1997). Notably, on the sane date that Petitioner
filed the above federal habeas petition, he filed a second PCRA
petition in the Philadel phia Court of Conmon Pleas in order to
exhaust any unexhausted issues in his federal habeas petition.
Consequently, when the Court dism ssed Petitioner’s petition to
allow himto exhaust his state court renedies, Petitioner had
already initiated a second PCRA petition.

The Pennsyl vania Court of Common Pl eas denied relief,

W t hout the necessity for a hearing. The Pennsyl vania Suprene

3 Petitioner filed a tinely petition for wit of
certiorari in the United States Suprenme Court, which was denied
on May 17, 1997. Beasley v. Pennsylvania, 520 U S. 1121 (1997).
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Court affirnmed the denial on December 9, 1999, and held that
Petitioner’'s clains were tine barred under the PCRA.
[ Herei nafter, the second PCRA state post-conviction proceeding,

Commonweal th v. Beasley, 741 A 2d 1258 (Pa. 1999), is referred to

as Beasley-4]. Petitioner filed a tinely notion for re-
argunent.* Wile this notion was pending, on January 7, 2000,
Petitioner filed the instant petition for habeas corpus relief in
this Court.

Pursuant to the parties’ request, on July 12, 2001, the
case was placed into suspense pending the Third Crcuit’s

decision in Wiitney v. Horn (civil case no. 00-9003).° The case

4 The Commonweal th submitted a brief beyond the allocated
time extension arguing that the petition is tinme barred under the
PCRA. The Court refused to accept the Commonweal th’s brief but
raised the time bar issue sua sponte and ultimtely concl uded
that the petition was tinme barred for reasons materially
identical to those presented in the Commonwealth’s brief.

Because Petitioner was given no opportunity to respond to the
Commonweal th’s argunents, Petitioner filed a notion for re-
argunment. In this notion, Petitioner noted the fundanent al
unfairness in inposing a tine bar wi thout giving Petitioner an
opportunity to respond. On February 3, 2000, the Pennsyl vania
Suprene Court denied the notion for re-argunent w thout conment.

5 In Whitney v. Horn, 280 F.3d 240 (3d G r. 2002), the
Third Grcuit considered the adequacy of the PCRA tine bar
petition in capital cases. The Third Crcuit held that the PCRA
time limt is an adequate state procedural rule that is strictly
enforced in both capital and non-capital cases. However,
subsequently the Third GCrcuit held that the PCRA tine-bar was
not an “adequate” state procedural bar where it was not firnmy
established and regularly filed at the tine of default.
Bronshtein v. Horn, 404 F.3d 700 (3d Cr. 2005). For a ful
di scussion of Bronshtein, see infra p. 14-16.
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was returned to the active docket in 2004, upon the parties’
joint request.® Thereafter the Court requested briefing on
out st andi ng i ssues of exhaustion and procedural default.
Numer ous conti nuances were sought by both Respondents and
Petitioner. Utimately, the case becane ripe for reviewin

Novenber 2007.

[11. RESPONDENTS PROCEDURAL DEFAULT ARGUMENTS

Respondents assert that Petitioner’s habeas petition is
procedurally barred for two reasons. First, Respondents argue
that the petition is tinme barred under the Antiterrori sm and
Ef fective Death Penalty Act (“AEDPA’) of 1996. 28 U S.C. 8§
2244(d)(1). Second, Respondents argue that even if Petitioner’s
clainms are not tinme barred, the Court’s review of the nerits of
Petitioner’s clains is bl ocked by the doctrine of procedural
default because Petitioner failed to exhaust his clains at the
state level. For the reasons that follow, both argunents are

unavai |l i ng.

6 Petitioner requested that the case be returned to the
active docket on April 16, 2002. Follow ng a tel ephone
conference with the parties on May 3, 2002, the parties jointly
requested that the matter be further continued. The Court
granted this request and ordered the parties to advise the Court
once the matter was ready for disposition (doc. no. 40).
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A TI ME BAR UNDER AEDPA

Pursuant to the AEDPA, a person in custody as a result
of a state court judgnent nust file his federal habeas petition
within a one-year statute of limtation. 28 U S.C. 8§ 2241(d)(1).
This limtation period begins to run from“the date on which the
j udgnent becane final by the conclusion of direct review or the
expiration of the tinme for seeking such review.” |[d. at 8§
2241(d)(1)(A). However, the Third Grcuit has interpreted a one-
year grace period, starting fromthe date of the enactnent of the
AEDPA, by which prisoners with final judgnents which ensued prior
to the enactnment of the AEDPA nust file petitions for PCRA

relief. Burns v. Mrton, 134 F.3d 109, 111 (3d Cr. 1998).

Wil e the procedural deadlines are strictly enforced in
nmost circunstances, the Pennsylvani a Suprene Court has not al ways
strictly applied procedural deadlines to petitions filed in
conjunction with capital cases. For nearly two decades, the
Pennsyl vani a Suprene Court applied a “relaxed waiver rule” in

capital cases. See Commobnwealth v. MKenna, 383 A 2d 174 (Pa.

1978) .7 Enpl oyi ng the “rel axed waiver rule,” the Third Crcuit

! The McKenna court enphasized that it bore a “duty to
transcend procedural rules” in capital cases because of the
“overwhel m ng public interest” in preventing unconstitutional
executions. 383 A 2d at 180-81. The Third Crcuit noted in
Szuchon v. Lehman, 273 F.3d 299, 326 (3d Gr. 2001), that the
McKenna court “firmy established that a claimof constitutional
error in a capital case would not be waived by a failure to
preserve it.”
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held that PCRA statutory bars are not applied to capital cases,
and instead all clainms are afforded nerits review even if they
were technically barred by the PCRA's statutory | anguage. Banks
v. Horn, 126 F.3d 206 (3d Cir. 1997). However, on Novenber 23,
1998, the Pennsylvani a Suprenme Court abandoned the “rel axed

wai ver rule” for capital cases and announced that it would “no

| onger [apply] in PCRA appeals.” Comonwealth v. Albrecht, 720

A 2d 693 (Pa. 1998).8% Taking Al brecht one step further, the

Pennsyl vani a Suprene Court held in Commobnwealth v. Peterkin, 722

A 2d 638 (Pa. 1998), that the PCRA tinme bar applies to capital
cases and is not superceded by the rel axed waiver rule.?®

In the instant case, Petitioner’s judgnent becane final
on April 18, 1984, upon the resolution of his direct appeal to
t he Pennsyl vania Suprene Court. Because this date was prior to
the 1996 enactnent of the AEDPA, the aforenentioned grace period
applied, allowng Petitioner until April 23, 1997 to file his

petition for habeas review Petitioner filed the instant

8 The Al brecht court noted that although it had been the
Pennsyl vani a Suprene Court’s practice to decline to apply
ordi nary waiver principles in capital cases, this practice had
“in effect, virtually elimnated any senblance of finality in
capital cases.” 720 A 2d at 700. The court concluded, “the
benefits of relaxed waiver at the PCRA appellate stage” were
greatly outweighed by the need for finality and efficiency. 1d.

° The foll ow ng year, the Pennsyl vania Suprene Court
unequi vocal ly held that the PCRAtinme limts are jurisdictional
and thus not subject to judicial relaxation. Comobnwealth v.
Banks, 726 A . 2d 374 (Pa. 1999).
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petition beyond this date, on January 7, 2000. Inportantly, the
AEDPA statute of l[imtations is subject to both statutory and
equitable tolling. Thus, the Court’s inquiry is whether the
AEDPA statute of Iimtations was properly tolled to allow the
Court to construe Petitioner’s January 7, 2000 federal habeas
petition as tinely.

I n deci phering the applicability of statutory and
equitable tolling, the Court nust consider any pending state
proceedi ngs which may have inhibited Petitioner’s ability to file
his federal habeas petition by the AEDPA date. As detailed in
t he procedural history above, Petitioner filed two PCRA
petitions, both of which were denied by the Pennsylvania Suprenme
Court. First, Petitioner filed Beasley-3, for which the
Pennsyl vani a Suprene Court affirmed denial on June 18, 1996, and
deni ed for re-argunent on August 6, 1996.1° Second, Petitioner
filed a subsequent PCRA petition, Beasley-4, for which the

Pennsyl vani a Supreme Court affirmed denial on February 3, 2000. 1!

10 | nportantly, Beasley-3 was adjudi cated during the
Pennsyl vani a Suprene Court’s application of the “rel axed wai ver
rule” for capital cases, and thus, the Pennsylvani a Suprene Court
found the petition to be “properly filed,” even w thstanding that
it was filed beyond the PCRA deadline, and accordingly, reviewed
the nerits of the petition.

1 Unl i ke the Pennsylvania Suprenme Court’s nerits based
revi ew of Beasley-3, the court strictly applied the PCRA
deadl i ne, found Beasley-4 to be inproperly filed and
consequently, failed to review the nerits of the petition.
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At this juncture, the Court nust determ ne whether either of
t hese proceedi ngs operated to statutorily or equitably toll the
AEDPA statute of limtations.

Statutory tolling provides that “the tinme that a

properly filed application for state post-conviction or other

collateral relief with respect to the pertinent judgnent or claim
i s pending shall not be counted toward any period of limtation.”
28 U.S.C. § 2244(d)(2). In the instant case, because the state
proceedings in “properly filed” Beasley-3 were not concl uded
until August 6, 1996, statutory tolling applies to toll the tinme
peri od between June 18, 1996 and August 6, 1996. However,
because Beasley-4 was not “properly filed,” statutory tolling
does not apply to statutorily toll the date any further.
Accordingly, as a result of statutory tolling as applied to
Beasl ey-3, Petitioner had until August 7, 1997 to file his
f ederal habeas petition.

Equitable tolling is available only when “the principle
of equity would nmake the rigid application of a limtation period

unfair.” Merrit v. Blaine, 326 F.3d 157, 168 (3d G r. 2003)

(internal quotations omtted). The Third Crcuit has enunerated

Not abl y, Al brecht, the Pennsylvani a Suprene Court deci sion which
abandoned the application of the “rel axed waiver rule” to capital
cases, was decided after Petitioner filed his PCRA petition in

Beasl ey- 4.
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the follow ng circunstances where equitable tolling is
appropriate: “(1) defendant actively msled the plaintiff; (2)
plaintiff has in sone extraordi nary way been prevented from
asserting his rights; or (3) plaintiff has tinely asserted his

rights, mstakenly in the wong forum” Jones v. Mrton, 195

F.3d 153, 159 (3d Cir. 1999). In this instant case, Petitioner
argues the applicability of the second circunstance and asserts

that his reliance on Fahy v. Jones, 240 F.3d 239, 245 (3d Cr

2001), constitutes an extraordinary circunstance to warrant
equitable tolling in Beasley-4. 1In Fahy, the Third Crcuit held
t hat because Pennsylvania courts applied a relaxed version of the
PCRA's statute of limtations to capital cases until abruptly
changing this position in Al brecht, petitions filed prior to this
date could be equitably tolled. Fahy, 240 F.3d at 245. As in
Fahy, Petitioner filed his Beasley-4 PCRA petition prior to the
Al brecht decision and could not have anticipated the Pennsyl vani a
Suprene Court’s strict conpliance with the PCRA statute of
[imtations. Accordingly, because the AEDPA's |limtation period
was statutory tolled by Beasley-3, and equitably tolled by

Beasl ey-4, the instant habeas petition filed on January 7, 2000

is tinely.
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B. PROCEDURAL DEFAULT

Pursuant to the AEDPA, a person in custody as a result
of a state court judgnment nust “fairly present” his federal
constitutional clainms in state court, thus exhausting his state
remedi es, before filing his federal habeas petition. 28 US.C 8§
2254(b). The exhaustion requirenent provides state courts an
“initial opportunity to pass upon or correct alleged violations

of its prisoner’s federal rights.” WIwording v. Swenson, 404

U S 249, 250 (1971). Petitioner bears the burden to show fair
presentation of all clainms, satisfied by denonstrating that the
clainms brought in federal court are the “substantial equivalent”

to those presented in state court. Santana v. Fenton, 685 F.2d

71, 73-74 (3d Cir. 1982), cert. denied, 459 U S. 1115 (1983).1%

Failure to exhaust state renedies will pronpt the federal court
to dismss the claimw thout prejudice, so as to allow the state

courts the opportunity to first reviewthe claim Toulson v.

Beyer, 987 F.2d 984, 989 (3d G r. 1993).
| f, however, state procedural rules bar further state

relief, the exhaustion requirenent is satisfied because “there is

12 In order to “fairly present” his claim a petitioner
must present in state court the factual and | egal substance of
his federal claim in a manner that puts the state court on
notice that a federal claimis asserted. MCandless v. Vaughn,
172 F.3d 255, 261 (3d Cir. 1999) (citing Anderson v. Harless, 459
US 4, 6 (1982)).
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an absence of available State corrective process.” Lines v.
Larkins, 208 F.3d 153, 160 (3d Gr. 2000). But, even in this
situation, a federal court may not automatically proceed to the
merits; rather, clains deenmed exhausted because of a state
procedural bar are procedurally defaulted, and federal courts may
not consider their nerits unless the petitioner “established
‘cause and prejudice’ or a ‘fundanmental m scarriage of justice’
to excuse default.” 1d. The procedural default doctrine
precludes a federal habeas court from “review ng a question of
federal |aw decided by a state court if the decision of that
court rests on a state |law ground that is independent of the

federal question and adequate to support the claim” Col eman v.

Thonpson, 501 U.S. 722, 729 (1991).

Petitioner contends: (1) all record-based
constitutional clains are exhausted under the doctrine of
automati c exhaustion; and (2) even if clains are unexhausted,
procedural default is inappropriate because the Pennsyl vani a
Suprene Court decision to procedurally bar review of Beasley-4
under the PCRA statute of limtations is not supported by
adequat e, independent state |aw grounds. Respondents refute the
applicability of automatic exhaustion and argue that the
Pennsyl vani a Suprene Court’s decision to procedurally bar

Petitioner’s habeas petition as a result of the PCRA statute of
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limtations was in fact supported by adequate, independent state
| aw grounds. In addition, Respondents nmake two additi onal
procedural default argunents. First, Respondents contend that
Petitioner’s clains raised in Beasley-2 and Beasl ey-3, but
abandoned in Beasley-4 are barred as “previously litigated.”
Second, Respondents argue that because Petitioner raised
argunments in Beasley-2, but did not raise the same argunents in
Beasl ey-3, Petitioner’s clainms are procedurally defaulted by
Petitioner’s attenpt to deliberately bypass state review. The
Court considers each argunent in turn and finds each
unconvi nci ng.

1. Application of PCRA Statute of Limtations to

Beasl ey-4

The Court’s inquiry is whether the Pennsyl vania Suprene
Court’s decision to apply the PCRA statute of |imtations to
Petitioner’s petition in Beasley-4 is supported by adequate state
| aw grounds. Inportantly, state procedural rules are held to be
i nadequate if they are not “firmly established and regularly

followed,” Ford v. Georgia, 498 U S 411 (1991), or if they are

novel and unforeseeabl e. NAACP v. Al abama ex rel. Patterson, 357

U S 449 (1958). The Third Crcuit squarely addressed this issue

in Bronshtein v. Horn, 404 F.3d 700 (3d G r. 2005).

In Bronshtein, the Third Grcuit analyzed a capital
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def endant petitioner’s nonconpliance with the ADEPA's limtation
period under the procedural default doctrine. 1d. at 707. The
petitioner filed his PCRA application on June 9, 1999, a date
beyond the one year PCRA inposed statute of limtations. [d. at
705. The trial court and Pennsylvania Suprene Court, operating
under the recent abandonment of the rel axed waiver rule to
capital cases, found the petition untinely and refused to reach
the nerits of the clainms. 1d. Upon review, the Third Grcuit
hel d that because the petition was filed before the Pennsyl vani a
Suprene Court’s application of the rel axed waiver rule to capital
cases, he did not have fair notice that the PCRA statute of
limtations would be strictly applied to his capital case. |1d.
at 709. The Third Grcuit highlighted that PCRA statute of
limtations was not firmy established and irregularly foll owed
by Pennsylvania courts until the Pennsylvania Suprene Court
decision in Albrecht. 404 F. 3d 700, 709 (3d Cir. 2005).%
Accordingly, the Third Crcuit held that the Pennsylvani a Suprene
Court’s dism ssal of the petition was not supported by adequate
state |l aw grounds, and thus was not barred by procedural default.

Id.

13 For a full discussion of the Al brecht decision, 720
A. 2d 693 (Pa. 1998), and the Pennsyl vania Suprene Court’s
abandonnent of the “rel axed waiver rule” as applied to the PCRA
statute of limtations, see supra p. 7-8.
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Under this precedent, the procedural default doctrine
does not block the Court’s review of Petitioner’s habeas

petition. As was the petition in Bronshtein, the petition in

Beasley-4 was filed before the Al brecht decision, and thus, the
Pennsyl vani a Suprene Court’s determ nation that Petitioner’s PCRA
petition was tinme barred under the PCRA was not based upon

i ndependent, adequate state |aw grounds. Because the Court finds
that the petition is not procedurally barred, the Court need not
reach Petitioner’s automatic exhaustion argunment as applied to
hi s record-based constitutional clains.

2. “Previously Litigated” Procedural Bar

To be eligible for state post-conviction relief in
Pennsyl vani a, a PCRA applicant nust establish that the issues
raised in his PCRA petition would not have been “previously
litigated.” Albrecht, 720 A.2d at 698. A claimis “previously
litigated” under the PCRA when: “(1) it has been raised in the
trial court, the trial court has ruled on the nerits and the
petitioner did not appeal; (2) the highest appellate court in
whi ch the petitioner could have had review as a matter of right
has ruled on the nerits of the issue; or (3) it has been raised
and decided in a proceeding collaterally attacking the conviction
or sentence.” 42 Pa. C. S. A 8 95544(a). “[A] state court

findings that [an] unexhausted claimis previously litigated
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under PCRA constitutes state procedural default barring habeas

review ” Sistrunk v. Vaughn, 96 F.3d 666, 674-75 (3d G r. 1996).

However, a federal habeas court is “not bound to
enforce a state procedural rule when the state has not done so,
even if the procedural rule is theoretically applicable.”

Holl oway v. Horn, 355 F.3d 707, 714 (3d Cr. 2004) (quoting Smth

v. Freeman, 892 F.2d 331, 337 (3d Gr. 1989)). In fact,
procedural default only applies when “the | ast state court
rendering a judgnent in the case clearly and expressly states
that its judgnment rests of a state procedural bar.” Harris v.
Reed, 489 U.S. 255, 264 (1989).

In the instant matter, none of the courts in Beasley-1
t hrough Beasl ey-4 dism ssed Petitioner’s clainms as “previously
litigated.” Mre specifically, in the applicable proceeding,
Beasl ey-4, the state court applied the PCRA time bar to dismss
the petition, but did not cite the “previously litigated” rule as
the basis of dism ssal. Because Petitioner’s clains were not
di sm ssed on this ground, the clains are not procedurally
defaulted on this ground.

3. Del i berate Bypass of State Review

Respondents contend that Petitioner’s clains in

Beasl ey-2, but not raised again in Beasley-3, are procedurally
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defaulted by Petitioner’s attenpt to deliberately bypass state
review. A claimis procedurally defaulted where it is presented
only in federal court, and not in state court, in an attenpt to

bypass state review. Szuchon v. Lehman, 273 F.3d 299, 322-24 (3d

Cr. 2001). This doctrine applies where the “habeas applicant
under st andi ngly and knowi ngly forwent the privil ege of
seeking vindication of his federal clains in the state courts.”

Reynolds v. Ellingsworth, 23 F.3d 756, 763 (3d G r. 1994) (citing

Fay v. Noia, 372 U S. 391, 439 (1963)). In Szuchon, the

petitioner raised a nunber of clains in his federal habeas
petition, which were held in abeyance until he could exhaust his
state court renedies, which he never actually raised in state
court. 273 F.3d at 321. The Third Grcuit held that comty
between the federal and state judicial systens precluded
Petitioner fromraising his clainms in federal court due to his
failure to present themin state court. |d. at 322.

Szuchon is distinguishable fromthe instant case. |In
Szuchon, the petitioner failed to raise his clains in any state
proceeding. To the contrary, here, Petitioner raised his clains
to the state court in Beasley-4, but because the state court held
the petition as tinme barred, it failed to reach the nerits of the
claims. Although the clainms in Beasley-4 were held tine barred

under the PCRA, the clains are not procedurally defaulted for

-18-



f ederal habeas review. See Bronshtein, 404 F.3d at 709. Unli ke

in Szuchon, the Petitioner in the instant case did not
intentionally bypass the state court, but rather unsuccessfully
raised his clainms in the state court. Accordingly, the comty
considerations articulated in Szuchon are irrel evant and

Petitioner’s clains are not procedurally barred on this ground.

L. CONCLUSI ON

For the foregoing reasons, Respondents’ procedural
default argunents are rejected and the Court finds the nerits of
the petition ripe for review. A status and scheduling conference
W Il be scheduled to establish the further procedure of the case.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LESLI E CHARLES BEASLEY, ) ClVIL ACTI ON
Petiti oner, : NO. 00-00111
V.

COW R MARTI N HORN, et al.

Respondent s.

ORDER
AND NOW this 17th day of February 2009, it is hereby
ORDERED t hat a tel ephone status and scheduling conference is
SCHEDULED f or Tuesday, March 24, 2009 at 10:30 a.m

Petitioner's counsel shall initiate the call to Chanbers at 215-

597-4073 when all parties are on the |ine.

AND I T I'S SO CRDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




